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Bef ore Hohein, Walters and Rogers, Adm nistrative Tradenark
Judges.

Opi ni on by Hohein, Adm nistrative Trademark Judge:

Genzynme Corp. has filed an application to register the
mar k " SEPRAMESH' for "coated nesh for surgical procedures
i ncluding hernia repair."?
Regi stration has been finally refused under Section

2(d) of the Trademark Act, 15 U.S.C. 81052(d), on the ground

that applicant's mark, when used in connection with its goods,

! Ser. No. 75/805,820, filed on Septenber 22, 1999, which is based on
an allegation of a bona fide intention to use such mark in comerce.
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so resenbl es the mark "SUPRAMESH, " which is registered for
"nylon in nesh formused as an inplant in plastic surgery,"? as
to be likely to cause confusion, m stake or deception.

Appl i cant has appeal ed. Briefs have been filed,? but
an oral hearing was not requested. W reverse the refusal to
register.

Qur determ nation under Section 2(d) is based on an
analysis of all of the facts in evidence which are relevant to
the factors bearing on the issue of whether there is a

l'i keli hood of confusion. Inre E. |I. du Pont de Nenmours & Co.,

476 F.2d 1357, 177 USPQ 563, 568 (CCPA 1973). However, as

2 Reg. No. 1,896,905, issued on May 30, 1995, which sets forth a date
of first use anywhere and first use in conmerce of Decenber 12, 1994;
affidavit 88 accepted and affidavit 815 acknow edged.

® The Examining Attorney, citing Trademark Rule 2.142(d), states in his
brief that he "objects to the applicant's inclusion of additional
evidence with the appeal brief." Applicant, inits reply brief,
argues that the "objection to new evidence is unfounded,” correctly
noting that "the Exam ning Attorney fails to identify the

obj ectionabl e 'new evidence" and asserting that "all of the evidence
... submtted with the Appeal Brief appears in either the August 6,
2001 or July 31, 2000 Responses." Wile the docunents, or the

i nformati on contai ned therein, which constitute Exhibits A through C
to applicant's appeal brief (consisting of copies of registrant's
advertising for its "SUPRAMESH' nyl on nesh sheets and i nplants and
copies of applicant's registrations for marks which include the
formative "SEPRA") have indeed previously been nmade of record, the
docunent which is |abeled Exhibit D to applicant's appeal brief
(consisting of information concerning an application filed by
applicant for the mark "SEPRAI" in stylized forn) is new evidence and
accordi ngly has been excluded pursuant to Trademark Rule 2.142(d) as
technically untinmely. Nevertheless, given the limted probative val ue
of the latter (since it evidences only the fact that such an
application was filed), it seens unnecessary to have rai sed an
objection to inclusion in the record of evidence which nakes

absol utely no difference in the outcone of this appeal.
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indicated i n Federated Foods, Inc. v. Fort Howard Paper Co., 544
F.2d 1098, 192 USPQ 24, 29 (CCPA 1976), two key considerations
in any |ikelihood of confusion analysis are the simlarity of
the goods and the similarity of the marks.?

Turning first, therefore, to consideration of the
respecti ve goods, applicant argues that registrant's "SUPRAMESH'
"nylon in nmesh formused as an inplant in plastic surgery"” is a
product which is "used by specialized surgeons, nanely][,]
pl astic surgeons”; is "simlar to nylon nesh pantyhose"; and is
"used as an inplant in nmentoplasty augnentation (chin
augnentation) and other plastic surgery." Applicant insists,
however, that "[a] nesh the size of registrant's product is too
small to be used in the hernia repair procedure in which
Applicant's SEPRAMESH product is used.”

By contrast, applicant asserts that "a coated nesh
such as Applicant's would never be used as an inplant in plastic
surgery" as is registrant's product. Instead, applicant
contends that its "coated mesh for surgical procedures including
hernia repair” is a product which is "used by general surgeons
in surgical procedures that are not cosnetic in nature,
including hernia repair." Specifically, applicant maintains

that its "SEPRAMESH bi osurgi cal conposite is a dual -conponent
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(absor babl e and nonabsorbabl e), sterile prosthesis designed for
t he reconstruction of soft tissue deficiencies and for the
reduction of adhesion formation to the prosthesis.” "The coated
si de of the SEPRAMESH product," applicant notes, "remains in

pl ace (in the abdonen) for up to seven (7) days, separating the
abdom nal viscera while an adhesion-resistant nmesothelial cel

| ayer devel ops over the peritoneal side of the prosthesis.”

Such a conposite design, applicant further observes, "encourages
conplete tissue ingrowth of the pol ypropylene nmesh with the
abdom nal wall."

Applicant concludes, therefore, that the respective
goods are so different in their design and use that confusion as
to their source or affiliation is unlikely, stating in sunmmary
that (italics in original):

Applicant's product consists of a

speci al i zed surgi cal mesh having a non-

bi oabsorbabl e |ayer and an absorbabl e

| ayer, which unlike registrant's product,

when used prevents bowel tissue adhesion to

the prosthesis. |If the bowel is adhered to

the prosthesis, this may lead to life

t hreat eni ng conplications such as bowel

obstruction and fistulas. In contrast,

regi strant's product consists of a non-

bi oabsor babl e nyl on nesh which is placed on

the body of the patient and pronotes tissue
adhesion in the body of a patient.

* The court, in particular, pointed out that: "The fundanental inquiry
mandat ed by 82(d) goes to the cunulative effect of differences in the
essential characteristics of the goods and differences in the marks."
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As to the evidence of record retrieved fromwebsite
and "NEXI S" searches, fromwhich the Exam ning Attorney asserts
that hernia repair, like plastic surgery, is typically perforned
by plastic surgeons and thus there exists an overlap of
purchasers for applicant's and registrant's products, applicant
contends that:

The Exam ning Attorney m sconstrues the

search results. Hernia repair is not

performed by plastic surgeons. Plastic

surgeons perform surface abdom nal surgery

to "alleviate health problens, such as ..

hernia." A general surgeon, not a plastic

surgeon, perfornms surgical procedures deep

in the abdom nal cavity to repair herni as.

However, as properly pointed out by the Exam ning
Attorney in his brief, it is well settled that the goods at
i ssue need not be identical or even conpetitive in nature in
order to support a finding of likelihood of confusion. It is
sufficient, instead, that the goods are related in some nanner
and/or that the circunstances surrounding their marketing are
such that they would be likely to be encountered by the sane
persons under situations that would give rise, because of the
mar ks enpl oyed in connection therewith, to the m staken beli ef
that they originate fromor are in sone way associated with the
sane entity or provider. See, e.g., Mnsanto Co. v. Enviro-Chem

Corp., 199 USPQ 590, 595-96 (TTAB 1978) and In re Internationa

Tel ephone & Tel egraph Corp., 197 USPQ 910, 911 (TTAB 1978).
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Furthernore, it is well established, as the Exam ning
Attorney correctly observes in his brief, that the issue of
I'i kel i hood of confusion nust be determ ned on the basis of the
goods as they are set forth in the involved application and the
cited registration. See, e.g., Canadian |nperial Bank of
Commerce, N. A v. Wlls Fargo Bank, 811 F.2d 1490, 1 USPQd
1813, 1815-16 (Fed. Cr. 1987); CBS Inc. v. Mrrow, 708 F.2d
1579, 218 USPQ 198, 199 (Fed. Cir. 1983); Squirtco v. Tony
Corp., 697 F.2d 1038, 216 USPQ 937, 940 (Fed. Cr. 1983); and
Paul a Payne Products Co. v. Johnson Publishing Co., Inc., 473
F.2d 901, 177 USPQ 76, 77 (CCPA 1973). Thus, where the goods in
the application at issue and in the cited registration are
broadly described as to their nature and type, it is presuned
that in scope the application and regi strati on enconpass not
only all goods of the nature and type described therein, but
that the identified goods nove in all channels of trade which
woul d be normal therefor and that they woul d be purchased by al
potential buyers thereof. See, e.g., In re Elbaum 211 USPQ
639, 640 (TTAB 1981).

We are therefore constrained to agree with the
Exam ning Attorney that, as identified in the respective
application and registration, applicant's "coated nmesh for
surgi cal procedures including hernia repair" enconpasses

products which are identical and closely related to registrant's
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"nylon in nesh formused as an inplant in plastic surgery,” and
vi ce versa, such as coated nesh for use as an inplant in plastic
surgery and a nylon nesh inplant for surface abdom nal hernia
repair. As the Exam ning Attorney properly points out in his
brief (italics in original):

Despite applicant's ... clainms that the
applicant's goods are used by "general
surgeons” whereas the registrant's goods are
used by "plastic surgeons,” ... the sinple
fact is that the applicant's goods are
identified as "coated nesh for surgica
procedures,” without any limtation as to
the type of surgeons who will use the
product. The only qualifying | anguage
applicant has been willing to add to the
identification of goods, with regards to the
pur pose of its coated nesh for surgica
procedures[,] is that it may be used for
"hernia repair." Because applicant has used
t he vague word "including" inits
identification of goods, the only |ogica
interpretation is that this "coated nesh”
may be used for any "surgical procedures,”
whi ch may or may not include "hernia repair”
dependi ng on the consuner's mnedi cal needs.

: Since the identification of the
applicant's goods is very broad, it is
presuned that the application enconpasses
all goods of the type described, including
those in the registrant's ... identification
[ of goods], that they nove in all norma
channels of trade and that they are
avai l able for all potential custoners.

Al t hough applicant, in its reply brief, enphasizes
that its "SEPRAMESH product is conposed of nesh material and
coatings that are substantially different fromthose used by the

Registrant in its SUPRAMESH product,"” such specific
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conpositional differences (as opposed to the generalized
restriction of applicant's product to a "coated nesh” and
registrant's product to a "nylon" formof nesh) are not
reflected in the identifications of the respective goods and
thus are legally irrelevant for purposes of determ ni ng whet her
confusion is likely. Applicant also asserts in its reply that:
The correct reading of Applicant's

description is that its product is used in

surgi cal procedures that include hernia

repair. The words "including" and "t hat

i nclude" are equally specific and

i nt erchangeabl e. The Exami ning Attorney's

interpretation, nanely that the use of

"including hernia repair” is a non-

exhaustive list of possible uses for

Applicant's product, is wong and finds no

support in the record. There is no

suggestion in any of the materials filed by

Applicant that the product is for use in

connection with all surgical procedures--

particularly plastic surgery.
Had applicant desired to limt the identification of its product
al ong the above lines, such as setting it forth as a "coated
mesh for surgical procedures involving hernia repair,” it could
of course have done so, but the fact remains that it did not.
We concur with the Exam ning Attorney that a reasonabl e readi ng
of the identification of applicant's goods is one in which the
uses thereof includes plastic surgical procedures, as well as

general ones, and enconpasses procedures not involving hernia

repair.
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Mor eover, as the Exam ning Attorney persuasively notes
in his brief, "even if the applicant were to limt its
identification of goods ... by stating that its goods were only
used in "hernia repair,’" or were only used by 'general
surgeons,'" it is still the case that, as shown by the evidence
of record, "[t]he goods herein are nmesh products used in
surgi cal procedures.” Applicant's goods would in | ega
contenplation thus remain either identical in part or otherw se
closely related to respondent's broadly identified product,
whi ch i ncludes nylon in mesh formused as an inplant in plastic
surgical hernia repair. Contrary, furthernore, to applicant's
contentions that "[t]he Exam ning Attorney m sconstrues the
search results” and that "[h]ernia repair is not perfornmed by

pl astic surgeons,” the record does indeed denonstrate, as

illustrated by the representative sanples set forth bel ow, that
pl astic surgeons performcertain kinds of hernia repairs
(enphasi s added):

"Procedures That May be Covered by
| nsur ance*
Abdomi nal surgery, when it is perforned
t o:
Al l eviate health problens, such as
back pains, sores rashes, hernia" --
http://ww. pl asti csurgery.org/surgery/total p
c. htm January 24, 2001 (website devoted to
topic of "Plastic Surgery and Total Patient
Care");

"The repair of ventral hernia defects
of the abdom nal wall challenges both
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general and plastic surgeons.” -- Plast.
Reconstr. Surg., February 2000;

"For all these reasons, the authors
warmy reconmend it for plastic surgery in
all incisional hernias ...." -- Chirurgia
(Bucur), Septenber-QOctober 1998 (article
headl i ned "The use of Plastex-type synthetic
mesh in the surgery of abdom nal wall
defects");

"“A group of 20 patients underwent
pl astic surgery for inguinal hernia." --
M nerva Chir., My 1998;

"Abdomi nal wall conpetence is a major
concern of all plastic surgeons using the
TRAM flap for breast reconstruction. Low
herni a rates and adequat e abdom nal
stability are standard expectations in
abdom nal wall closure. Described here is
this institution's experience with the use
of a large piece of synthetic mesh ...." ."
-- Plast. Reconstr. Surg., March 1998;

"The enpl oynent of prosthesis in
abdom nal plastic surgery for incisiona
herni a has contributed to a remarkabl e
i nprovenent in the results of this surgery.”
-- G _Chir., October 1997; and

"Lost to followp for a couple of
years, the patient again canme in for
treatnment of his abdominal hernia to the
pl astic surgical service at Gady Menori al
Hospital ...." -- Ann. Plast. Surg., August
1985.

Accordingly, in light of the evidence of record and the manner
in which applicant's and registrant's products are identified,
the respective goods nust be considered as being identical in

part and otherwi se closely related, such that if marketed under

10
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the sane or substantially simlar marks, confusion as to the
origin or affiliation of the goods would be likely to occur.
Turning, therefore, to consideration of the marks at
i ssue, the Exam ning Attorney nmaintains that "these marks are
extrenely simlar in appearance, differing by only a single
letter,"® and that "these marks coul d even be pronounced the
sane." In particular, the Exam ning Attorney contends that:

The marks in question are SUPRAMESH and
SEPRAMESH. The marks are identical, save
for the "u" and the "e" in the S PRA
portions of the marks. Each of these marks
ends with the identical MESH portion. Like
the MESH portions, the S PRA portions of the
mar ks coul d be pronounced the sane. A
slightly different pronunciation can be nmade
between the "u" and the "e" in the S PRA
portions of the marks. However, this
distinction is negligible. Wen spoken in
nor mal usage, the average speaker is not
likely to hear the distinction between SEPRA
and SUPRA, particularly where the terns cone
at the beginning of the marks and are
foll owed by further sounds, nanely MESH
which tend to blur the first sounds
pronounced. It is inportant to renmenber
that the focus is on the recollection of the
aver age purchaser who normally retains a
general , rather than specific, inpression of
trademarks. Thus, where consuners wl| hear
an "s" sound foll owed by PRAMESH, confusion

> Wil e applicant makes nuch of the fact that, as shown by the copy of
regi strant's advertising which applicant nade of record, registrant's
mark is actually used in the format "SupraMESH, " such is irrel evant
and immaterial since, as the Exam ning Attorney correctly observes,

t he "SUPRAMESH' mark which is the subject of the cited registration is

inthe format of a typed drawing. |n consequence thereof,
registrant's rights inits mark extend to the termitself and not to
t he depiction thereof in any special form such as "SupraMESH " See,

e.g., Phillips Petroleum Co. v. C. J. Wbb, Inc. 442 F.2d 1376, 170
USPQ 35, 36 (CCPA 1971).

11
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is likely. .... Accordingly, it is
apparent that these marks are nore than
sufficiently simlar under Section 2(d) of
the Trademark Act.

We agree with applicant, however, that the assertion

that the respective marks will be pronounced the sanme "is
specious.” \Wiile, of course, it is well settled that there is
no correct pronunciation of a mark, see, e.g., Go. Budon & C

S.p.A v. Buitoni Foods Corp., 205 USPQ 477, 482 (TTAB 1979);
Yamaha I nternational Corp. v. Stevenson, 196 USPQ 701, 703 (TTAB
1977); and Sterling Drug Inc. v. Sankyo Co., Ltd., 139 USPQ 395,
396 (TTAB 1963), it is nost likely, given the corresponding
connot ations (as di scussed hereinafter) conveyed by the
respective marks, that registrant's mark woul d be pronounced

" SOOPRAMESH' or " SUEPRAMESH' while applicant's mark woul d be
pronounced "SEHPRAMESH. " Additionally, as applicant notes in
its reply brief, the Exam ning Attorney "does not provide a

singl e exanple of an English word in which the letter "u' is

pronounced as a short "e" or in which the letter "e" is
pronounced as '00.'" Nonetheless, we find that in view of the
fact that the marks "SUPRAMESH' and "SEPRAMESH' differ only in
the second letter of each mark, such marks are highly simlar
overall in sound and appearance.

We further find, however, that such simlarity is

out wei ghed by a factor which the Examining Attorney's brief does

12
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not even di scuss, nanely, the substantial differences in the
marks at issue in connotation and comrercial inpression.® In
view t hereof, we concur with applicant that when considered in
their entireties, the marks are distinguishable in comerci al
i npression, especially when the degree of purchaser care and
sophi stication in the selection of the products marketed under
such marks is taken into proper account.

Specifically, citing the definition included bel ow of
"supra-" froman on-line dictionary,’ applicant points out inits

initial brief that:

® Although applicant also maintains that its "SEPRAMESH' mark is part
of a famly of marks for "biosurgery products" which is characterized
by the presence of the comon term "SEPRA " the nere fact that
appl i cant has denonstrated ownership on this record of three such

regi strations does not suffice to substantiate its assertion, as set
forth inits initial brief, that its "' SEPRA biosurgery products are
recogni zed by nedical professionals as originating fromthe sane
source." Aside, however, fromthe absence of any persuasive evidence
that it has in fact created a famly of marks which is recogni zed by
the rel evant purchasing public, see J & J Snack Foods Corp. v.

McDonal d's Corp., 932 F.2d 1460, 18 USPQ2d 1889, 1891-92 (Fed. CGr.
1991), the sole issue before us is whether the mark which applicant
seeks to register so resenbles registrant's mark that, when used in
connection with the goods at issue, confusion is likely.

Consequently, even if applicant were to denonstrate that it has
established a famly of marks characterized by the term"SEPRA " it
woul d not aid or otherwise entitle applicant to the registration which
it seeks. See, e.g., Hornblower & Weks Inc. v. Hornblower & Weks
Inc., 60 USPQ2d 1733, 1737 (TTAB 2001); Baroid Drilling Fluids Inc. v.
Sun Drilling Products, 24 USPQ2d 1048, 1052 (TTAB 1992); and In re Lar
Mor Int'l, Inc., 221 USPQ 180, 183 (TTAB 1983).

"W judicially notice that, |ikew se, The Arerican Heritage Dictionary
of the English Language (3rd ed. 1992) at 1805 lists "supra-" as

nmeani ng, in pertinent part, as "pref. 1. Above; over; on top of":
suprarenal.” It is settled that the Board may properly take judici al
notice of dictionary definitions. See, e.g., Hancock v. Anerican

Steel & Wre Co. of New Jersey, 203 F.2d 737, 97 USPQ 330, 332 (CCPA
1953); University of Notre Dane du Lac v. J. C. Cournet Food Inports

13
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[ T] he marks convey two di fferent neanings.
The prefix "SUPRA" connotes "above; over; on
top of" (See http://ww.dictionary.com cgi -
bi n/dict.pl?ternesupra). In contrast,
Appl i cant adopted the prefix "SEPRA" to
suggest a different neaning, nanely "to set
or keep apart, disunite.”

Further, the common el enent of the
conflicting marks in this case--"MESH'--is
adm ttedly descriptive of both ... products,
t hus reducing the |ikelihood of confusion.

The inclusion in two marks of such a
descriptive suffix is an insufficient basis
to find |ikelihood of confusion where the
initial portions of the marks are
sufficiently distinguishable. See
Tektronix, Inc. v. Daktronics, Inc., 187
US P.Q 588 (TTAB 1975), aff'd, 534 F. 2d
915, 189 U . S.P.Q 693 (CCPA 1976) (TEKTRONI X
for electronic measuring apparatus not
likely to be confused with DAKTRONI CS and
design for electronic voting systens).

As applicant further persuasively notes inits reply brief:

The Exam ning Attorney fails to address
the fact that to a surgeon, the intended
user of the products at issue, the prefixes
"Sepra" and "Supra" connote vastly different
meanings. .... "Sepra" connotes that the
nmesh separates certain abdom nal tissues and
prevents bowel tissue adhesion to a
prosthesis. This function is critical to
Applicant's product. "Supra" has no such
connot ati on and only suggests, in the
rel evant market, that the nmesh be placed
"over" or "on top of" a specific area.
Furthernore, the Registrant's product is
used to encourage tissue adhesion, the exact
opposite use of Applicant's goods. In this

Co.

I nc.,

213 USPQ 594, 596 (TTAB 1982), aff’'d, 703 F.2d 1372, 217

USPQ 505 (Fed. Cir. 1983); and Marcal Paper MIIls, Inc. v. Anerican

Can Co.,

212 USPQ 852, 860 (TTAB 1981) at n. 7.

14



Ser. No. 75/805, 820

case, the differences in ... meani ng between

the terns "Supra" and "Sepra" are

significant and | ead inescapably to the

concl usion that confusion is unlikely.

Such substantial differences in connotation and in
overall commercial inpression are significant in the marketplace
for the goods at issue and are sufficient to distinguish the
mar ks and preclude a likelihood of confusion. Citing Astra
Phar maceuti cal Products, Inc. v. Beckman Instrunents, Inc., 718
F.2d 1201, 220 USPQ 786, 791 (1lst Cir. 1983), applicant
correctly observes inits initial brief that, for a |ikelihood
of confusion to exist, "it nmust be based on confusion of sone
rel evant person; i.e., a custoner or user, and there is always
| ess likelihood of confusion where goods are expensive and
pur chased and used by highly specialized individuals after
careful consideration.”

Here, according to applicant, its coated nmesh for
surgi cal procedures including hernia repair "is sold to
physi ci ans by nedi cal sales representatives and [is initially]
purchased only after a significant anount of discussion and
formulary review of the product is conducted.” G ven the
overlap, in light of the identifications of goods in the
respective application and registration, between applicant's

product and registrant's nylon in nesh formused as an i npl ant

in plastic surgery, it nust be assuned that registrant's product

15
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woul d be sold to plastic surgeons in the sane or simlar manner
as are applicant's goods. Physicians, a class which includes
surgeons, have been held to constitute "a highly intelligent and
di scrim nating public.”™ Warner-Hudnut, Inc. v. Wander Co., 280
F.2d 435, 126 USPQ 411, 412 (CCPA 1960). Surgeons, in their
capacity as buyers of applicant's and registrant's goods, are
clearly sophisticated purchasers. As such, their
"sophistication is inportant and often di spositive because
sophi sticated end-users nmay be expected to exercise greater
care.” Electronic Design & Sales Inc. v. Electronic Data
Systens Corp., 954 F.2d 713, 21 USPQ2d 1388, 1392 (Fed. Gr
1992). Moreover, even if purchased for surgeons at their
direction by nenbers of a hospital admnistrative staff, it is
still the case that, as asserted by applicant inits initia
brief, the goods at issue herein "are inportant patient care-
rel ated products such that purchasers and users are certain to
exerci se a high degree of care and consideration in making the
pur chasi ng or use decision" and such decision plainly will not
be made on i npul se.

I n consequence thereof, we conclude that the
sophi sticated purchasers of applicant's and registrant's goods
can be expected to be highly cognizant of the substanti al
di fferences in connotation and overall commercial inpression

bet ween applicant's "SEPRAMESH' mark for its coated nesh for

16
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surgi cal procedures including hernia repair and registrant's
"SUPRAMESH' mark for its nylon in nesh formused as an i npl ant
in plastic surgery. Inasnuch as such careful and discrimnating
purchasers will thus readily distinguish the marks, confusion as
to the source or sponsorship of the respective goods is not
likely. See, e.g., Inre Digirad Corp., 45 USPQ2d 1841, 1845
(TTAB 1998) [no |ikelihood of confusion between the mark
"Dl A RAD" for gamma radi ati on sensors, signal processors and

di spl ay apparatus for us in nedical isotopic tracing and nucl ear
i mgi ng and mark "DI G RAY" and design for electronic digital x-
ray system conprised of an x-ray scanni ng beam tube and det ect or
for nedi cal use because, inter alia, "the know edgeabl e
purchasers of the ... goods, who are also likely to be

know edgeabl e about the distinctions between the fields of
Radi ol ogy and Nucl ear Medicine, will be acutely aware of the
differences in connotation between the term RAY and RAD and,
thus, will easily distinguish between the marks DI G RAY and

Dl G RAD based upon the connotations of RAY and RAD in connection
with the ... respective goods"].

Deci sion: The refusal under Section 2(d) is reversed.
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